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What is ‘Real Estate’ / Real Property?
Real Estate is defined as land plus all human-made improvements to the 

land that are permanently attached to it. This term is synonymous with 

real property which is defined as the interests, benefits, and rights that 

are automatically included in the ownership of real estate. Known as 

bundle of legal rights that include:

- Right of Possession

- Right to control the property within the framework of the law

- Right of enjoyment (to use property in any legal manner)

- Right of exclusion (to keep others from entering or using the 

property)

- Right of disposition (to sell, will, transfer, or otherwise dispose of or 

encumber the property)



Surface, Subsurface, and Air Rights

Surface Rights are ownership rights in a parcel of real estate that are 

limited to the surface of the earth

Subsurface are the rights to natural resources below the earth's surface.

Air rights are the rights to use the space above the earth.

These rights can be sold or leased for other uses such as getting oil and 

coal, or to use the air rights above a railroad track to build a skyscraper. 



What is Personal Property?
Personal Property is all the property that does not fit 

the definition of real property and is moveable. The 

items of personal property also called chattel include 

- Moveable Items

- Emblements (fructus industriales), annual 

plantings or crops of grains, vegetables, and fruit

- Real property can become personal property by 

severance

It is important to note that personal property can 

become real property by annexation such as 

construction materials. 



Laws of Real Estate



Real Estate License Law
Real estate professionals help consumers with the most expensive purchase that they 

will make in their lifetime. This is why there is a need to regulate these transactions to 

protect consumers from fraud, dishonesty, and incompetence in real estate 

transactions. Real estate brokers and their sales associates are federally required to be 

licensed, although state license laws determine the amount and type of prelicensing 

education required. 



Eminent Domain
It is the right of the government to acquire privately owned real estate for public use. 

Condemnation is the process by which the government exercises this right. The fifth 

amendment of the U.S. Constitution requires that the owner be given just 

compensation. Eminent Domain has been used in New Hampshire to gain properties 

that abutted 101, so that the highway could be expanded



Contract Law
A contract is a voluntary agreement or promise between legally competent ties, 

supported by legal consideration to fully perform the legal act. Many different forms of 

contracts and agreements are used by real estate agents to carry out their 

responsibilities to their sellers, buyers, landlords, tenants, and general public. 



Contract Law - Operation of Law
In which voiding of a contract by a minor, or as a result of fraud, or because a contract 

was altered without the written consent of all parties involved. Recession is then 

applied where the parties are returned to their original positions before the contract, 

so monies or property must be returned. Can be breach of contract or by mutual 

agreement of parties.



Fiduciary Responsibilities
Fiduciary Responsibilities are given to the client by the broker and are duties that are 

simply not moral or ethical, but are the law. Which is classified as the common law of 

agency and/or the statutory law governing real estate transactions. The fiduciary 

responsibilities can be remembered by CCOALDD and are 

- Care and competence

- Confidentiality

- Obedience

- Accounting

- Loyalty

- Disclosure

- Due Diligence

Not all of these are applicable in a dual agency which is two agency under the same 

brokerage bringing a deal together. 



Antitrust Laws
At the federal level the Sherman Antitrust Act provides specific penalties for wrongful 

business activities. They prohibit things such as monopolies and any contracts, 

combinations, and conspiracies that unreasonably block the free flow trade of goods 

and services in a competitive marketplace.  The common antitrust laws include, 

price-fixing, group boycott, allocation of customers or markets, and tie-in agreements. 



Antitrust Laws - Price-Fixing
Price-fixing is a practice in which competitors agree to set prices or other terms and 

conditions for products and services rather than letting competition in the open 

market place set those prices. Price-fixing occurs when competing brokerages decide to 

set the same rates for sales commissions, fees, or management rates which this is illegal 

and each individual brokerage must set their rates based on the broker's business 

judgment and revenue requirements. It is also important that sales associates make it 

clear that the rate stated is only what the broker charges to avoid impressions of 

price-fixing. 



Antitrust Laws - Group Boycott
A group boycott happens when two or more competing brokerages conspire against 

another business or agree to withhold their support to reduce competition. An 

example of this is when a brokerage sets out to destroy a competitor's firm by not 

showing a firm's listings, which diminishes the customers choices. 



Antitrust Laws - Allocation of Customers or Markets
Allocation of customers or markets is an agreement between brokerages to divide their 

markets and refrain from competing for each others business. These allocations could 

be based on a geographic location where brokers will only operate within that stated 

location, or divided by price range or category of housing. By doing this it reduces 

competition.



Antitrust Laws - Tie-in Agreements
Tie-in agreements are agreements to sell one product only if the buyer purchases 

another product as well, the first product which is desired is tied to the second product 

which is less desirable. 



Antitrust Laws - Penalties
The penalties for antitrust laws are extreme. The penalty for fixing prices or allocation 

markets is set at one million dollars fine and ten years in jail. For corporations the fine 

is set at as high as one-hundred million dollars. Those who suffer a loss because of an 

antitrust violation can sue three times the amount of damages sustained, and can 

recover the cost for attorneys.



Fair Housing Act
It prohibits discrimination in housing based on 

- Race

- Color

- National Origin

- Religion

- Sex

- Familial Status

- Disabilities

It also prohibits discrimination against individuals because of their association with 

persons in the protected classes
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